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SECOND AMENDMENT TO THE 

AGREEMENT TO FURNISH CMGC SERVICES 

TO THE CITY OF WESTMINSTER FOR THE SWIM & FITNESS CENTER RENOVATION 

BETWEEN THE CITY OF WESTMINSTER AND MARK YOUNG CONSTRUCTION, LLC 

DATED JUNE 01, 2022 

 

 The City of Westminster (hereinafter referred to as “City” or “Owner”) and Mark Young 

Construction, LLC (hereinafter referred to as “Contractor” or “Consultant”) agree to amend the 

Agreement described above as follows: 

 

1. ARTICLE 2, CM/GC Services, Section 2.2.8, shall be amended to read as follows new 

language appearing in underline and deleted language appearing in strikethrough: 

 

Upon acceptance by the Owner of the GMP proposal, the GMP and its basis shall be set forth 

in Amendment No. 21, as set forth in Attachment 4.  The GMP shall be subject to additions 

and deductions by a change in the Work as provided in the Contract Documents, and the date 

of Substantial Completion shall be subject to adjustment as provided in the Contract 

Documents. 

 

2. ARTICLE 2, CM/GC Services, Section 2.2.9, shall be amended to read as follows new 

language appearing in underline and deleted language appearing in strikethrough: 

 

The Owner shall authorize and cause the Consultant to revise the Drawings and 

Specifications to the extent necessary to reflect the agreed-upon assumptions and 

clarifications contained in Amendment No. 21.  Such revised Drawings and Specifications 

shall be furnished to the CM/GC in accordance with schedules agreed to by the Owner, 

Consultant and CM/GC.  The CM/GC shall promptly notify the Consultant and Owner if such 

revised Drawings and Specifications are inconsistent with the agreed-upon assumptions and 

clarifications. 

 

3. ARTICLE 7, Compensation and Payments for Construction Phase Services, Section 7.1, 

“Determination”, shall be amended to read as follows with new language appearing in 

underline and deleted language appearing in strikethrough:  

 

In consideration of the performance of the Construction Phase services, the Owner agrees to 

pay the CM/GC, in addition to the Cost of the Work and General Conditions Costs, a CM/GC 

Fee as follows: 

 

The CM/GC’s fee shall be 5.00% of the Cost of the Work and General Conditions Costs.  The 

CM/GC’s fee is included in the unit pricing denoted as “Guaranteed Maximum Price” as part 

of Attachment 4, attached to this Amendment No. 2 and incorporated herein by this 

reference, and will not be charged separately.   

 

4. ARTICLE 7, Compensation and Payments for Construction Phase Services, Section 7.1, 

Subsection 7.1.1, “Guaranteed Maximum Price,” shall be amended to read as follows with 

new language appearing in underline and deleted language appearing in strikethrough: 

 

Excluding the price for Preconstruction Phase Services set forth in Section 6.1 of this 

Agreement, Tthe sum of the Cost of Work, General Conditions Costs, and the CM/GC’s Fee 

are guaranteed by the CM/GC not to exceed the amount provided in Attachment 4 to 

Amendment No. 21, subject to additions and deductions by changes in the Work as provided 
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in the Contract Documents. Costs which would cause the GMP to be exceeded shall be paid 

by the CM/GC without reimbursement by the Owner. The Guaranteed Maximum Price is 

four million three hundred fifty-four thousand eight hundred seventy-three dollars 

($4,354,873). 

 

5. ARTICLE 11, Miscellaneous Provisions, Section 11.2, “Liquidated Damages” shall be 

amended to read as follows with new language appearing in underline and deleted language 

appearing in strikethrough: 

 

The Owner and the CM/GC recognize that time is of the essence in this Construction 

Contract and that the Owner will suffer financial loss if the Construction Phase of the Work is 

not substantially completed within the Guaranteed Date of Substantial Completion, plus any 

extensions thereof allowed by the Owner by written Change Order.  They also recognize the 

delays, expenses, and difficulties involved in proving, in a legal or arbitration proceeding, the 

actual loss suffered by the Owner if the Work is not substantially completed on time.  

Accordingly, rather than requiring any such proof, the Owner and the CM/GC agree that as 

liquidated damages for delay (but not as a penalty) the CM/GC shall pay the Owner Two 

Thousand Five Hundred Dollars ($2,500) for each day that expires after the time specified in 

Amendment No. 1February 14, 2024, as identified in Attachment 4 to Amendment No. 2, 

Article II until the Work is complete.  It is agreed that this is a reasonable estimate of the 

damages likely to be suffered by the Owner for late completion of the Work.  If the CM/GC 

shall fail to pay such liquidated damages promptly upon demand therefor, the Surety on the 

Performance Bond shall pay such damages.  Also, the Owner may withhold all, or any part 

of, such liquidated damages from any payment due the CM/GC. 
 

6. All other terms and conditions of this Agreement shall remain in effect. 

 

  

 

SIGNATURE PAGE FOLLOWS 
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This Amendment is dated the _______ day of  _______________, 2023. 

 

 

MARK YOUNG CONSTRUCTION, LLC  CITY OF WESTMINSTER 

 

 

By:______________________________  By: _________________________ 

 

Printed Name:___________________  Printed Name:___________________ 

 

Title: _____________________________  Title:____________________________ 

 

 

 

ATTEST: 

  

  ______________________________ 

   City Clerk 

 

    (Seal) 

  

 

  

 

 

 

 

 

 

 

 

 

       APPROVED AS TO LEGAL FORM 

 

By:___________________________  

City Attorney 
 

I certify that either an appropriation has been made by the City Council or that sufficient funds have 

otherwise been made available for the payment of this Agreement. 

_______________________________ 

                                                                     City Manager 

 

Account No. ____________________ 
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